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REGULATIONSAFFECTING SMOKING AND THE SALE, VENDING AND
DISTRIBUTION OF TOBACCO IN TYNGSBOROUGH

SECTION 1- AUTHORITY

The Boardof Health of the Town of Tyngsborough pursuart to the authority grarted under
Massaclusetts Gereral Laws (M.G.L.), Chapter 111, Secton 31 hereby adopts the following
regulations to protectthe public heath of the community. It is also promulgated pursuart to
Massaclusetts Gereral Laws Chapter 270, Section 22(2)(j) which statesin part that O(Rnothing
in this section shall permit smoking in anareain which smoking is or may hereafer be prohibited
by law including, without limitation: any law or heath regulation. Nothing in this section shall
preemp further limitation of smoking by the commonwealth or political subdivision of the
commonweath.O

SECTION 2 - FINDINGS AND PURPOSE

There exists substartial evidencethat tobacco smoke causescarcer, heat diseag and various
lung disorders Increasng evidence further demonstratesthat the harmful effects of tobaaco
smoke are not confinedto smokers but also cawse severe discomfort and in some cagesgrave
illnessesto non-smokers Therefore, these requlations areadopted pursuart to Massachusetts
Genreral Laws, Chapter 111, Secton 31, ashealth requlationsin theintere¢ of and for the
preservation of the public health.



SECTION 3 - DEFINITIONS

Asusedin thisregulation:

Adult Only Establishment: Any egsalishmert which prohibits minors from entering at all
times

Business Agent: An individual who hasbeendesgnated by the owner or operabr of any
edaldishmert to be the mamager or otherwise in charge of the etabishmert.

Desgnated Smoking Area: An erclosed areadedgnated and posted by the proprietor(s) or his or
heragert, in which smoking is permitted Said areashall not be anareawherenon-smokers must
have acces including private offi ces

Employer: Any individual, or other organizedgroup of individuals, including the Town of
Tyngsborough or any agerncy theredf, which regularly usesthe servicesof one (1) or more
emgdoyees

Employee Any individual who performs servicesfor anemployerin return for wagesor profit
or avolunteerwho performs serviceswith compensation.

Enclosed: All spacebetweenthe floor and celling whichis enclosed on all sidesby solid walls
or windows (exclusive of doors or pasageways).

Food Service Establishment: A placewhere food is preparedand intended for individual
portion service,ard includesthe site at which individual portions areprovided. Theterm
includessuch placeregardess of whether consumption is on or off the premisesand regardess of
whether there is a charge for the food. The term includes but is not limitedto, regaurarnts and
delicatessers that off er preparedfood in individual service portions, mobile food units, push carts
and supply operafons. Theterm doesnot include reddertial kitchens, retail food storesor supply
vehicles

Lodging Home: A dwelling or partthered which contains one or more rooming unitsin which
spaceisletor subletfor compersation by the owner or operabr to four (4) or more persons. The
resdertial portion of boardng houses rooming houses dormitories and other similar dwelling
placesare includedin this definition. Hospitals, sanitariums, jails, housesof correcion, homeless
shelters ard assistedliving homesare not included in this definition.

Membership Association: A not-for-profit ertity that hasbeenedahlished and operatesfor a
charitale, philarthropic, civic, social, berevolent, educational, religious, athletic, recreation or
similar purpose, and is comprised of members who callectively belong to:
i. A society, organization or association of afratermal nature that
operaesunderthe lodge systemand having one or more
affiliated chaptersor branchesincorporatedin any state; or
ii. A corporation organizedunder Massactusetts Gereral Laws
Chapter 180;
iii. An egdalishedreligious placeof worship or instruction in the
Town of Tyngsborough whoOsealor personal property is exempt




from taxation; or
iv. A veteransQorgarizaton incorporated or charteredby the
Congress of the United States or otherwise, having one or
More affiliated chaptersor branchesincorporatedin any state. Except for areligious placeof
worship or instruction, anertity shall not be a membership association for the purposesof this
definition unless individual membersip is requiredfor all the memkbersof the association for a
period of not less than ninety (90) days.

Minor: Any person less than eighteen(18) yearsof age.

Non-smoking Area Any areathatis dedgnated and posted by the proprietor or his or her agent
asa place wheresmoking by patrons, emgdoyeesor othersis prohibited

Outdoor Space An outdoor areaopento the air atall timesand cannot be enclosedby awall or
side covering.

Proper Ventilation: Semrat vertilation directy to the outside in which no air recirculates
through the building vertilation system. The area shall be under negative pressure so asto reduce
air from escaping into other areaswhich may be accesed by non-smokers The vertilation rate
in thisareashall conform to the current ASHRAE AmericanScciety of Heafng, Refrigerating
and Air-Conditioning Engineer3, or other gererally accepted standard for verting a smoking
lounge approved by the Tyngsborough Board of Health.

Public Building: Any enclosed, indoor areathatis|ocatedin a building owned or occupied by
any departmert or agency of the Town of Tyngsborough, or any political subdivision thered.

Public Place: An erclosed, indoor area whenopento and used by the gereral public, including
but not limitedto the following facilities auwditoriums, licersed child care locations during hours
of operaion, schools, clinics, hospitals, nursing homes long-termcare facilities public libraries
municipal buildings, museums, theaters retail stores permarert food pemit licersees indoor
sports areras public tramsit faciities enclosed shopping malls, hotel and motel lobbies
stairwells, hallways, entrances public res rooms, elevators acessible to public, commaon areasin
privately ownedbuildings, and roomsor halls whenusedfor public meetngs. A room or hall
usedfor a private social function in which the sponsor of the private function and not the owner
or proprietor hascontrol over the seaing arangemerts shall not be construed asa public place

Public Transportation Conveyance A vehicle or vessel usedin mas public transportation or in
the transportation of the public including atrain, passenger bus, school bus or other vehicle used
to transport pupils, taxi, passenger busesor vans usedregularly to transport customers
Notwithstanding the foregoing, a private vehicle or vessel not opento the public or not usedfor
the transportation of the public during the timesof use, including a private passenger vehicle, a
private charter or rertal of alimousine, bus or vanor the private rertal of a boator another vessel,
shall not be considereda public transportation conveyance.

Resddence: The part of a structure used asa dwelling including without limitation: a private
home, townhouse, condominium, apartmert, maobile home,vacation home, cakin or cottage, a
reddertial unit in agovernmertal public housing faciity, and the resdertial portions of a schoal,
calege, or universty dormitory or facility. A resdenrtial unit providedby and emgdoyerto an
empdoyeeat a place of employmert shall be consideredto be areddenceif the unit hasan
enclosedindoor space used exclusively asareddence and other employees excluding family
membersof the employee,or the public hasno right of acces to the reddence.For the purposes



of this definition, a hotel, matel, inn, lodge, bed and breakfast or other similar public
accanmadation, hospital, nursing home or assistedliving facility shall not be considereda
resderce.

Redaurant: Any edahblishmert serving food for consumption on the premise that maintains
tablesfor the use of its customers. This category includescafeteriasin the workplace.

Retail Food Establishment: Any egalishmert commonly known asa supermarket or grocery
store in which the primary activity isthe sale of food itemsto the public for off-premises
consumption.

Retail Store: Any egablishmert selling goods, articlesor personal servicesto the public.

Tobacco Store: Any egabishmert selling cigaretes cigars pipe tobacco, chewing tobacco,
snuff or tobaccoin any of itsforms.

Seding Capacity: That capacity desgnated on the occupancy pemit of aresauart as
determined by the Tyngsborough Building Inspecibor.

Sef Senvice Display: Display for which individual packs or carions of tobaccoproducts may be
selecedby anindividual or person.

Smoking: Thelighting of any cigar, cigarette, pipe or othertobaccoproduct or having the
possession of ary lighted cigar, cigarette, pipe or other tobaccoproduct.

Tobacco Vending Machine: Any machine or device desgnatedfor or used for the vending of
cigaretes cigarsor other tobaccoproducts upon the insertion of coins, currercy, trade checks or
slugs.

Workplace Includes but is not limitedto, anenclosed areain which one (1) or more emgdoyees
perform servicesfor their emgdoyer. It also includesprivate offi ces individual work stations and
all common areasincluding res rooms, conference rooms, hallways, stairways and ertrance
ways.

SECTION 4 - PROHIBITION OF SMOKING IN PUBLIC PLACES

(4.1)The Board prohibits smoking in workplaces work spaces common work areas clasrooms,
confererce ard meetng rooms, offi ces elevators, hallways, medcal facilities cafeterias
emgoyeelounges staircases regrooms, resaurarts, cafZs coff eeshops, food courts or
concessions, supermarkets or retail food outlets, bars taverns, Osnoking barsOasdefinedin MGL
Ch 270, S.22, or in a placewhere food or drink is sold to the public and consumedon the premise
aspart of abusiness requiredto collectstate mealtax on the purpose; or in atrain, airplare,
theate, concert hall, exhibition hall, convertion certer, auditorium, arera, or stadum opento the
public; or in aschooal, calege, universty, museum, library, heath carefacility asdefinedin MGL
Ch 112, S.9C, group child care certer, school age child carecerter, school age day or overnight
campbuilding, recreaional field, beach or on premiseswhereactivitiesarelicersed under M GL
Ch10 S.38 or inor upon any public trarsportation conveyanceor in ary airport, train station, bus
station, transportation passenger terminal, or enclosed outdoor platform.

(4.2) It shall bethe regponsibility of the employerto provide asmoke freeenvironmert for all
empdoyeesworking in anenclosedwork space.



(4.3) A person shall not smoke in amunicipal building or in abuilding, vehicle, or vessel owned,
leagd or otherwise operatd by the Town of Tyngsborough or in a spaceoccupied by the Town
of Tyngsborough whichislocatdin another building, including a private offi cein a building or
spacemertionedin this serterce, or atanopenmeetng of a governmertal body asdefinedin
MGL Ch30A, S11A, Ch34 S.9F, Ch 30, S23A, or in acourtroom or courthouse.

(4.4) - Hotel/M otel/lnn Rooms Rented to Gueds

Smdking rooms may be desgnated by the proprietor(s) or his or her agert of a hotel/motel/inn
and may not exceed25 %of the total roomslicersedfor guegs. Non-smoking room locaions
may not be located betweensmoking rooms. Non-smoking roomsshall be situatedasto utilize
physical barriersand vertilation systemsto minimize the toxic effect of tobacco smoke on non-
smokers Signage atthe front desk shall alert customers of the availahility of non smoking
rooms. Roomsshall be postedassmoking prohibited or smoking pemitted

(4.5) Time-Share Properti es

Companies will sell ownership rights to ownersof time-shareproperties shall distinguish
between smoking and nonsmoking time-share properties Companiesshall discloseto potertial
buyerswhether the unit they arepurchadng is a smoking or nonsmaoking property and post signs
accadingly.

(4.6) - Retail Stores

Praohibition of smoking in public placesshall apply to retail storesdoing business with the gereral
public.

(4.7) - Schools

It shall be unlawful for any person, including all teaching and non-teaching personnel to use
cigaretes or arny tobaccoproductsin any private or public school, on school grounds or school
vehicles

(4.8) Tobacco Stores

Praohibition of smoking in public placesshall apply to tobaccostoresdoing business with the
gereralpublic.

Smdking is prohibitedwithin athirty feeton anentranceway accessible to the public.

SECTION 5- RETAIL SALE OF TOBACCO PRODUCTS

(A) No person, firm, corporation, egallishmert or agency shall sell cigarettes chewing tobacco
or othertobacco productsin the Town of Tyngsborough unless they have avalid pemit from the
Tyngsborough Board of Health.

(B) No person or ertity selling tobaccoproducts shall allow anyone to sell tobacco products until
such employeesigns a statemert that (s)he hasreadthe Board of
Heakh Regulations.

(C) All self servicedisplays are prohibitedwithin the Town of Tyngsborough except in



adult only egadishmerts asdefinedin Section 3.

(D) All displays of tobaccoproducts shall be located behind the salescounter and the purchase of
tobaccoproducts must be controlled by the emdoyee.

(E) No person or ertity may sell or cawse to be sold, or distribute or cauwse to be distributed, any
cigarete package that contains fewer than (20) cigarettes

SECTION 6 - TOBACCO SALESTO MINORS PROHIBITED

(A) In conformance with Massactusetts Gereral Laws Chapter 270, Secton 6, no person shall
givelsell cigaretes chewing tobaccq snuff, or other tobaccoin any of itsCformsto any person
who is aminor (under the age of eighteern).

(B) In conformarce with state law prohibiting salesto minors (less than eighteenyearsof age),
acopy of Massachusetts Gereral Laws Chapter 270, Section 7, shall be posted conspicuously by
the owner or other person in charge. The noticeshall be postedat all cas regsterswhere
tobaccois sold and shall be postedin such amamer so it maybereadly seenby aperson
standing at or approaching the counter.

(C) Store owners maraggers, or other person in charge where cigaretes chewing tobaccoor
othertobaccoproducts are sold shall conspicuously post and maintain signs that proof of age is
requiredto determine that a customer is not a minor (under eighteen yearsof age), to purchase
tobaccoproducts.

(D) Noretailer shall sell or pemit to be sold cigarettes smokeless tobaccoor any other tobacco
products to any person younger than eighteen(18) years of age. Eachrefailer shall verify by
mears of photographic idertifi caion containing the bearerOslate of birth that no person
purchadng the product is younger than 18 yeas of age. No such verification is requiredfor any
person over the age of twenty-six (26).

(E) No free samplesof tobaccoor tobacco products shall be distributedin the Town of
Tyngsborough to minors less than|8 yearsof age.

SECTION 7- TOBACCO VENDING MACHINES/SELF SERVICE DISPLAYS

(A) No person, firm, corporation, egalishmert or agency shall sell cigarettes chewing tobacco
or othertobacco products from a vending machine in the Town of Tyngsborough unless they
have a valid tobaccopemit from the Board of Health.

(B) Except asothemwise providedin this subsection, a person or ertity mayonly sell tobacco
productsin adirect, face-to-face exchange betweenthe refailer and the consumer. Examgesof
methods of sale which arenot pemittedinclude, but are not limitedto, vending machnesand self
servicedisplays.

Exceptions: Verding machnesand self service displays thatarelocaiedin facilitieswhere the
retail tobaccoproducts deakr permit holder ensuresthat no person younger thaneighteen(18)
yearsof age is presert, or pemittedto erter at any time.

(C) All cigarete vending machinesmust display a conspicuous sign stating thatit isillegal for
minors to purchase cigaretes



SECTION 8 - OUTDOOR SPACES

If anoutdoor spacehasa structure capale of being enclosedby walls or covers regardess of the
materials or the removald e nature of the walls or coversarein place. All outdoor spacesshall be
physicaly separaedfrom anenclosedworkspace If doors, windows, sliding or folding windows
or doors or otherfenedrations form any part of the borderto the outdoor space the openings shall
be closedto preven the migration of smoke into the workspace.If the windows, sliding or
folding windows or doors or other fenedrations are openedor othermwise do not prevert the
migration of smoke into the workspace, the outdoor space shall be consideredan extension of the
enclosedworkspace and subjectto this secion.

SECTION 9 - SIGNAGE REQUIREMENTS

(A) dedgnated smaoking room in a hotel, motel, inn, and bedand brealfast and lodging home
shall be clealy marked asa dedgnated smoking room on the exterior of all entrancesfrom a
public hallway and public spacesard in the interior of the room. Insteadof marking eachroom,
anegalishment maydesgnate anentire floor of reddential roomsassmoking; the fl oor shall be
conspicuously desgnatedassmoking at the entranceway on to the floor. Smdking shall not be
allowedin the common areasof the fl oor, such ashalls, vending areas ice machine locations and
exercise areasard shall comply with Section 4.

SECTION 10- VARIANCE

(A) Writtenapplicaton must be macke to the Board of Heakh for avariance from these
regulations.

(B)Every variarnceis subjectto a public heaing. Notice of ahearing upon anoriginal applicaion
fora

variance shall be posted aspart of a public notice of the Board of Heath meetng, atwhich the
Boardof Heath will considerthe applicaion. The noticeshall be posted no less than one week
before the meetng.

(C) By vote of amajority of its full authorized membership, the Board of Health mayvary the
applicaton of arny provision of these regulations with respectto ary particular cagin whichin
the BoardO®pinion, both of the following requiremertsisfulfilled

|. Theerforcemert of the requlations would do manifes injustice;and

2. Theapplicart hasprovidedthatthe degree of protection of the public heath, safety and
welfarecanbe achevedwithout strict applicaton of the particular provision. The
alternative mears of protection shall be detailed and documerted by the applicart to the
satisfaction of the Board.

(D) Any variance granted by the Board shall be in writing.

(E) A variance may be grantedfor up to one yearand exterdedfor like periods upon submission
of arenewal application.



(F) A copy of the variance grarted under this section shall be availabe for public inspecion on
the premisesfor whichit isissued

SECTION 11- PENALTIESENFORCEMENT

A. Workplace Smoking

Anindividual or person who violatesthis regulation by smoking in a placewhere smaoking is
prohibitedshall be subjectto acivil peralty of $100.00 for the first violation, $200.00 for the
secand violation, and $300.00 for eachsubsequert violation.

(1) Any owner, marager, proprietor, business owner or his or her agert in charge of an
egdaldishmernt, vehicle, or vessel coveredby thisregulation, in charge of the operation of a
tobaccovending machne, or the sale of tobaccoproduct who fail(s) to comply with this
regulation shall be subjectto: afine of two-hundreddollars($200.00) for eachday of violations.
Any egabishmert thatrecevesthree(3) violationsin atwo (2) yearperiod of time shall be
subjed to suspersion of any licerse(s) issued by the Board of Heakh for that public placefor a
period of up to ten(10) days for eachday of noncompliance. The Board of Heath will send
notice of the suspersion or revocaton to the Department of Public Heath.

(2)Eachcalendar day on which aviolation occurs shall be considereda separat off ense.

(3) Any empdoyeewho sellsto a minor is also subjectto afine of two hundreddollar ($200.00)
per off ense.

(4)For violations of this regulation otherthanby smoking in a place wheresmoking is prohibited,
asanalternative to criminal prosecttion, such violations may also be consideredcivil violations.
Each enforcing agercy shall dispose of a civil violation of this secion by the non-criminal
method of disposition procedurescontainedin M.G.L. Ch. 40. S 21D without anenaling
ordinanceor by-law. The disposition of finesassessed shall be subjectto M.G.L. Ch. 111 S. 188.

(5)The Tyngsborough Board of Health shall report amually to the Commissioner of Public
Health begnning January 1, 2006: the number of citationsissued the workplaceswhich have
beenissued citations and the number of citationsissuedto each workplace; the amaunt that each
workplace hasbeenfined and the total amount callected in fines

(6) In addition to the remedesprovidedby Secton 11 1, 3, and 5, the Board of Heath or any
person aggrieved by the failure of the proprietor or his or her agernt of a placecoveredby these
regulations to comply with any provision of this subsection mayapply for injunctive relief to
erforcethe provisions of this subsection in any court or competert jurisdiction.

(7) The Board of Heakh or its erforcemert officerwill enforcethe enactmert of this regulation.

B.SALESTO MINORS

(1)Any proprietor(s) or other person(s) in charge of aplacecoveredby the< regulations (and/or)
in charge of the sale of tobacco products who fail(s) to comply with Secions 5,6,and 7 of this
regulations shall be subjectto afine of threehundreddollars($300.00) for each day of violations.
Any egabishmert thatrecevesthreeviolationsin atwo yearperiod of timewill have the pemit



to sell tobaccosuspendedfor that public placefor a period of up to tendays for eachday of
noncompliarce.

(2)Any employeewho sells tobaccq smokeless tobaaco, or any other tobaccoproducts to a minor
is subjectto afine of two hundreddollars($200) per offense. This peralty isin addition to the
peralty that may be imposedin Section 11, B (1).

(3)Any person canregster acomplaint to initiate aninvedigation and erforcemert with the
Board of Health.

(4)Pursuart to MGL Ch 270, S22, the supremejudicial court or the superior court shall issue
aporopriate ordersto erforce thisregulation atthe requed of the erforcing agercy.

(5)The Tyngsborough Board of Health shall provide notice of the intert to suspend any pemit it
issues which noticeshall contain the rea®ns therefore and edahblish atime and date for ahearing
which date shall be no earlierthanseven (7) days after the date of said notice. The pemit holder
or its business agent shall have anopportunity to be heard at such hearing and shall be notified of
the BoardOslecision and the rea®ns therefore in writing. If the Tyngsborough Board of Heath,
after a hearing, suspends atobacco salespemit, all tobaccoproducts shall be removedfrom the
retail esaldishmert upon suspension of the tobaccosalespemit. Failure to remove all tobacco
products shall constitute a separate violation of the regulation.

SECTION 12EXEMPTIONS

Notwithstanding Secton 4, smoking may be permittedin the following placesand circumsance

(D Private reddences except during suchtime whenthe resdenceis utilizedaspart of abusines
asagroup child carecerter, school age day care certer, school age day or overright camp or a
facility licersed by the Offi ce of Child Care Senicesor asa heakh care related office or facility.

(2) Premisesoccupied by amemkbership association if the premisesis owned, or under a written
lea® for atem of not lessthanninety (90) consecuive days, by the association during the time
of the permittedactivity if the premisesarenot locaiedin a public building; but no smoking shall
be pemittedin anenclosedindoor spaceof a membership association during the timethe space
is:
a. opento the public; or
b. occupiedby anon-memberwho is not aninvitedgued of a member or an
emgdoyeeof the association; or
c. rentedfrom the association for afee or other agreemert that compersatesthe
association for the use of such space.
d. Membership associations must provide proper vertilation asdefinedin Section
e. Smdking maybe permittedin anenclosedindoor space of a memkersip
association atall timesif the spaceis redricted by the association to admittance
only of its members the invitedgued of a member, and the employeesof the
memberdip association. A person who is a contract employee,temporary
emgdoyee or independent contractbor shall not be consideredanemployeeof the
memberdip association under this subsecion. A peron who is a memkber of an
affiliated chapter or branch of a membership association thatis fraterral in nature
operaing underthe lodge system, and is visiting the affiliated association, shall
be aninvitedgues for the purposesof this subsection. Membership associations
must provide proper vertilation asdefinedin Secton 3.



(3)A gued room in ahotel, motel, inn, bed and breakfast or lodging homethatis desgnedand
normally usedfor sleepng and living purposes thatis rertedto a gued and desgnatedasa
smoking room pursuart to Secion 4 of this regulation;

(4) By atheatical performer upon astage or in the course of a professional film production, if the
smoking is part of the theatical production, and if pemission hasbeen obtainedfrom the
Tyngsborough Board of Health;

(5)By aperson organization, or other ertity that conducts medcal or sciertific researchon
tobaccoproducts, if the resarchis conductedin anenclosed spacenot opento the public,ina
laboratory facility atan acaedtedcallege or universdty, or in aprofessional teding laboratory as
definedby requlation of the Departmert of Public Healh;

(6)Religious ceremaieswhere smoking is part of theritual;, and
(7)A tobacco marufacturer, importer, exporter, or whol esal e distributor of tobacco products, may
permit smoking in the workplace for the sole purpose of teding said tobaccofor quality asurance

purposesif the smoking is necessary to conduct the ted.

SECTION 13- OTHER APPLICABLE LAWS

Thes requlations shall not be interpreted or construedto pemit smoking whereit is otherwise
redricted by other applicalde heath, safety or fire codes, requlations or statutes

SECTION 14- SEVERABILITY

If any provision of these regulationsis declaredinvalid or unerforcealbe, the other provisions
shall not be affected therely but shall continuein full force and effect.

SECTION 15CONFLICTSWITH OTHER LAWS OR REGULATIONS

Notwithstanding the provisions of Section 4 of thisregulation, nothing in this regulation shall be
deenedto amerd or repealapplicale fire, health, or other regulations so asto pemit smoking in
areaswhereit is prohibited by such fire, health, or otherregulations.

SECTION 16 - EFFECTIVE DATE

Thisregulation shall bein effect asof Jaruary 8, 2007

Card Devamey, Chairman Sheila Perraut
Virginia Day Card Ryan
Nanci-Dowling Meehan Date:
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